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Preface

Policymakers’ choices about automobile-accident insurance are vitally
important. These choices affect not only the world’s largest insurance
market but also incentives that may affect driving behavior—an activ-
ity that results in the deaths of more than 35,000 people every year
in the United States. For policymakers to make those choices wisely,
they need a thorough understanding of the advantages and disadvan-
tages of the available policy options and a history of the debate. This
monograph provides an overview of the United States’” experience with
its boldest experiment in the history of automobile insurance: no-fault
automobile-insurance systems, in which automobile-accident victims
seek compensation from their own insurer. It will be of interest not
only to policymakers but also to researchers and insurers interested in
no-fault insurance systems.

We build on a long history of RAND Institute for Civil Justice
(ICJ) research to help policymakers more thoroughly understand the
effect of policy choices in automobile insurance. From the rate of fraud
to the effects of choice and no-fault insurance, ICJ has long provided
independent analyses to aid policymakers in achieving an empirically
grounded understanding of the issues. A full list of IC] publications
related to auto insurance is available from RAND Corporation (2009).

Questions or comments about this monograph should be sent to
the project leader, James Anderson (James_Anderson@rand.org).
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Summary

To many commentators and policymakers in the 1970s, it appeared as
though no-fault automobile insurance was a genuinely superior policy
innovation that would displace conventional tort-based automobile-
insurance regimes. More than 30 years later, no-fault has lost much of
its popularity among insurers and consumer groups. What happened?
This monograph provides an overview of the experience in the United
States with no-fault automobile insurance and the factors that led to
its decline in popularity among insurers, consumer groups, and legisla-
tures. We explore the history of no-fault and examine its performance
relative to other approaches for automobile-accident compensation. We
draw from a variety of data sources, including qualitative interviews,
surveys, and administrative databases, to evaluate the successes and
failures of no-fault and consider its likely future in the United States.

Prompted by dissatisfaction with the traditional tort system for
compensating the ever-rising number of automobile-accident victims,
no-fault proponents advocated a less adversarial approach. The cen-
tral idea of a no-fault system is that, rather than seek recovery against
another driver under conventional principles of tort law, an injured
automobile-accident victim could simply recover the costs of the acci-
dent from his or her own insurance company.

This “no-fault” approach involves three components: (1) a partial
or total restriction on the right to sue other drivers for being at fault for
automobile accidents, (2) a restriction on recovering for pain and suf-
fering or other noneconomic damages, and (3) mandatory insurance so
that the victim can recover his or her economic losses (including medi-

Xiii
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cal costs) from his or her own insurance company. In the United States,
add-on no-fault is an important variation in which an injured party
can recover from his or her own automobile insurance without any
restriction on also filing a tort claim against another driver. Another
important variation, choice, allows individual drivers to choose whether
to accept, in exchange for lower premiums, restrictions on their right
to sue other drivers.

No-fault approaches to automobile insurance were first pro-
posed in the 1920s, modeled after the workers” compensation no-fault
approach to workplace accidents. For the next 40 years, numerous aca-
demic studies decried the use of the tort system to compensate injured
victims of automobile accidents. Commentators focused on the follow-
ing failings of the tort system:

(1) As a result of the fault standard, many victims were either not
compensated at all or undercompensated. (2) There was a long
delay in providing compensation to injured persons. (3) The seri-
ously injured were often undercompensated while victims with
minor injuries were often overcompensated. (4) The process of
establishing fault created high administrative costs. (5) Victims
and injurers had large incentives to be dishonest in their efforts to
improve their cases. (R. Keeton and O’Connell, 1965, pp. 2—6)

Because it minimized litigation and administrative costs associ-
ated with determining who was at fault for an accident, supporters of
no-fault supposed it to be less expensive than the tort system.

Massachusetts passed the nation’s first no-fault automobile-
insurance law in 1970, and many other states soon followed. A number
of insurers and consumer groups supported no-fault over the opposi-
tion of the trial lawyers, and, for a while, it appeared as though it was
a genuinely superior policy innovation.

Over time, however, dissatisfaction with no-fault grew, primar-
ily because the hoped-for premium-cost reductions never materialized.
Several states repealed no-fault laws and realized premium-cost reduc-
tions. Political debate about no-fault increasingly focused solely on the
issue of consumer premium costs, and the other justifications for the
no-fault approach on which its original proponents relied lost political



Summary xv

salience. Many insurers and consumer groups that once supported no-
fault as a means of reducing rate increases no longer support it.

We demonstrate that the perception that no-fault auto-insurance
claim costs were higher than other auto-insurance systems was largely
accurate. Total injury costs per insured vehicle gradually began to
diverge across systems in the late 1980s, with no-fault becoming sub-
stantially more expensive than tort. Whereas injury costs under no-
fault were only 12 percent higher in 1987 than those under tort, this
difference had ballooned to 73 percent by 2004. Surprisingly, we also
found that states that restricted lawsuits against other drivers—in an
attempt to reduce costs—actually exhibited higher claim costs than
states that permitted these lawsuits.

Why were no-fault regimes unexpectedly more expensive? We
identify medical costs as a primary contributing factor. Medical treat-
ment in no-fault states was vastly more expensive than in other states.
Controlling for a broad range of personal and accident characteristics,
we demonstrate that claimants in no-fault states are more likely to claim
the use of virtually every type of medical provider, from emergency
room to chiropractor, and visit each type of provider more frequently
than claimants in other states. We also show that the same medical
care costs more to the auto-insurance system in no-fault states than
in tort states and that most of this cost divergence occurred during
the 1990s. In particular, prior to 1987, medical charges to the auto-
insurance system for individuals in no-fault states were only slightly
higher (5.7 percent) than for comparably injured individuals in tort
states. However, by 1997, the disparity had grown beyond 40 per-
cent. While we discuss plausible explanations for these trends, further
research is necessary to determine exactly why medical costs in no-
fault states grew so dramatically during this period. One possibility is
that no-fault insurance shifts medical costs associated with auto acci-
dents from the first-party health-insurance system to the automobile-
insurance system.

We also demonstrate that, while no-fault states had lower levels
of litigation activity and devoted a smaller share of payments to non-
economic damages in the 1980s than did tort states, by 2007, the two
systems had largely converged on these characteristics. No-fault has
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shifted over time from a system with better medical benefits but reduced
access to the courts to a system that simply offers more-generous medi-
cal benefits.

We conclude that the decline in no-fault’s popularity is a result of
(1) its unexpectedly high claim costs and (2) the political debate shift-
ing from an overall assessment of the optimal insurance system to the
impact of those high costs on consumers. No-fault’s high claim costs
are the result of very high medical costs. Further research is necessary
to evaluate reforms that some no-fault states have introduced to control
the growth of medical costs.
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CHAPTER ONE
Introduction

Background

Tort-law scholar Guido Calabresi (1985, p. 1) once asked his readers
to imagine an evil deity who demanded 55,000 lives every year in
exchange for providing amazing powers of individual transportation
without precedent in human history. The personal automobile is the
evil deity to which he referred, and we have accepted the bargain but
still struggle to allocate the overwhelming costs. In 2006 alone, a stag-
gering 2,575,000 people were injured in automobile accidents in the
United States, and 42,642 people were killed (NHTSA, 2008). This
enormous toll has long represented the largest single source of acci-
dental injury in the United States. The financial costs compound this
human tragedy: Automobile crashes cost $241 billion in 2003, accord-
ing to the National Safety Council.

The world’s largest insurance market has developed as a result of
this source of accidental injury and death. U.S. consumers spend more
than $110 billion every year on liability insurance for auto accidents—
a larger amount than for any other category of insurance expenditure
(A. M. Best Company, 2008). Another result has been an enormous
amount of litigation. Automobile-accident litigation makes up two-
thirds of all injury claims, three-quarters of all lawyers’ fees, and three-
quarters of all payouts in the personal-injury liability system (Burke,
2002, p. 103). The result of the mixture of insurance and tort law has
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been a costly system that provides compensation that is very unevenly
related to the injuries incurred by the victim.!

Commentators have been secking a better way to allocate the
costs of accidents and compensate victims since almost from the time
that Henry Ford’s Model T popularized the automobile—and the
Mephistophelean bargain that went with it. Influenced by the exam-
ple of workers’ compensation laws that provided payment to injured
workers without a showing of fault, commentators advocated a system
of compensation that did not rely on the requirement that an injured
party show the fault of another driver in order to gain compensation
for his or her injuries (Carman, 1919; Marx, 1925; Committee to Study
Compensation for Automobile Accidents, 1932). Beginning in 1919,
they generally argued for an approach to compensation that did not
rely on the tort system and reduced or eliminated compensation for
noneconomic losses, such as pain and suffering, to accident victims
with less serious injuries. In return, the system would provide assured
compensation for accident victims’ economic losses without regard for
fault. Proponents of this approach argued that it would reduce the over-
all costs of the system and increase the fraction of the auto-insurance
dollar that would go to injured people. The elimination of these dis-
putes would also speed the provision of compensation. Compensation
would, thus, be adequate to cover economic loss regardless of fault and
would be more equitably distributed among injured parties. Around
1970, this system became known generally as a no-fault system.?

Between 1971 and 1976, 16 states adopted some form of manda-
tory no-fault compensation system. Nine other states either required
the purchase of, or required that insurers offer, enhanced first-party
insurance covering an insured’s economic losses, without any con-
straint on access to the tort system. Early empirical evaluations of no-
fault were generally positive, and it seemed likely that no-fault would

be widely adopted.

1 Victims often receive compensation from other sources—most importantly, medical

insurance.

2 Then—Massachusetts state legislator Michael Dukakis is credited with coining this name
for the legislation he successfully pushed in the Massachusetts legislature.
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Over time, however, insurer and consumer-group support
waned—Ilargely because the costs of no-fault remained higher than
expected. Four states repealed their no-fault laws in the 1980s and
1990s. In California, political opponents of no-fault were able to defeat
several well-funded efforts to enact a no-fault system. The Rhode
Island legislature also considered no-fault at some length before reject-
ing it in 1993. In the wake of these defeats, some insurers reconsid-
ered their earlier support for no-fault. Insurers were instrumental in the
2004 repeal of no-fault in Colorado and the near-repeal of no-fault in
Florida. One commentator described “something of a backlash against
no-fault” (Oliphant, 2007).

The rise and fall in support for no-fault raise some critical ques-
tions: Is no-fault a failed policy experiment? Or does it have a future,
perhaps in some altered form? What conclusions can we draw from the
American experience with no-fault automobile insurance?

While there is a substantial body of work on the costs of no-fault
automobile insurance compared with those of tort, there has been little
work done in the past five years on this issue. The field also lacks an
overall retrospective of the experience in the United States with no-
fault insurance that can provide a historical perspective on this policy
question and help explain why no-fault was adopted, flourished, and
then lost some of its political luster as a policy option.

Research Purpose and Approach

This monograph is intended to provide a comprehensive look at the
evolution of the no-fault system, a partial evaluation of its performance
in comparison to the tort system, and a discussion of its potential
future. Specifically, we address the following research questions:

* What are the key differences between the tort system and the no-
fault approach to compensation, and what are the different forms
of no-fault insurance in the United States?

* How did the no-fault system evolve, and why has it fallen from
favor?
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* How do the costs of no-fault approaches compare with the costs
of the tort system in compensating injuries from automobile
accidents?

* What are the causes of the rising costs associated with no-fault
systems?

e What is the likely future of no-faule?

Our goal is not necessarily to provide a definitive assessment of
the merits of the systems, but rather to understand the costs of no-fault
and why no-fault has apparently lost support among politicians, insur-
ers, and the public in the past 30 years.

To answer these questions, we used a number of research meth-
ods. Initially, we conducted a focus group with the RAND Institute of
Civil Justice’s Research Advisory Council, which consisted primarily
of automobile-insurance stakeholders. This focus group helped us learn
how the perceptions of no-fault automobile insurance had changed over
time and generate plausible hypotheses about the claim costs of no-
fault compared with those of tort. We reviewed the copious academic
literature on no-fault automobile insurance to understand the goals of
the early advocates for no-fault and to understand how the debate over
no-fault insurance has shifted over time. We then conducted struc-
tured qualitative interviews with insurance-company representatives,
consumer-group leaders, plaintiffs’ lawyers, and academic experts in
the field, many on a not-for-attribution basis. These interviews had two
goals. First, we sought to identify plausible, testable empirical hypoth-
eses to explain the patterns in insurance costs. Second, we sought to
learn how perceptions of no-fault insurance have changed over time
and understand the political history of no-faul.

Finally, we analyzed data from a variety of sources to examine
how the functioning of the insurance regimes has changed over time.
Our primary data sources included (1) closed (i.e., completed) claim
data collected by the Insurance Research Council (IRC) between 1987
and 2007, with information on purchased policies, claimed injuries,
and compensation amounts, and (2) consumer-panel surveys of indi-
viduals involved in automobile accidents, conducted on behalf of IRC
in 1986, 1992, 1998, and 2002. We also examined data from the Civil
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Justice Survey of State Courts, the National Center for State Courts’
State Court Processing Statistics series, and the Fast Track Monitor-
ing System. These rich sets of data allowed us to analyze and trace the
changes in the operation of automobile-insurance regimes over the past
20 years and compare no-fault with other regimes.

We offer two caveats about the scope of our research. First, we
limit our research to the United States. Many countries have adopted
no-fault automobile-insurance systems, and we make no effort in this
monograph to examine these systems. Second, while we find that
no-fault automobile-insurance costs rose as a result of medical costs
incurred from automobile crashes, further research is necessary to ana-
lyze the relationship between automobile insurance and medical insur-
ance and the means by which the systems affect one another. In par-
ticular, in this monograph, we do not evaluate the extent to which
no-fault shifts costs between auto insurers, medical insurers, medical
providers, and the government. Instead, we limit our focus to costs
borne within the auto-insurance system—the costs that have been
most salient in political debates surrounding auto-insurance reform.

Organization of This Monograph

Chapter Two explains the basic kinds of automobile insurance,
addresses the differences between the tort system and the no-fault
system, and describes how many variations of the no-fault approach
exist in the United States. This chapter is important background for
the empirical analysis, which compares the cost increases not just
between tort and no-fault systems but among different types of no-
fault approaches. The intellectual and political history of no-fault is
outlined in Chapter Three, from the development of no-fault in the
workers’ compensation context to its recent decline in popularity.
Chapter Four explains how the data show that policy costs under no-
fault have increased more than under tort. Chapter Five analyzes pos-
sible explanations for these cost trends and concludes that many are
attributable to rising medical costs. Finally, Chapter Six offers a short
summary, discusses some promising policy approaches, explores the
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implications for no-fault of some likely developments in auto insur-
ance, and identifies other areas for further research.



CHAPTER TWO
A Primer on Tort and No-Fault Systems

To understand the rise and partial decline of the popularity of no-
fault and understand the changing patterns of costs discussed in Chap-
ters Four and Five, one must first understand the different kinds of
automobile-insurance regimes used by different states. These can be
roughly divided into tort and no-fault. Under a conventional tort
regime, a victim recovers compensation from another party (or, almost
invariably, the other party’s insurer) if the victim can show that the
other party was at fault for the accident. Under a tort system, a con-
sumer purchases automobile insurance primarily to protect himself or
herself from having to pay for the harms caused by his or her at-fault
accidents. In contrast, under a no-fault regime, a victim of an auto-
mobile accident usually recovers costs primarily from his or her own
automobile insurer. In a pure no-fault system, it is neither necessary nor
even possible to sue other parties for the costs associated with automo-
bile accidents. The consumer purchases automobile insurance to insure
himself or herself against his or her costs from accidents. The two sys-
tems and their many variations are described in more detail in this
chapter. We reserve a discussion of historical arguments for and against
these regimes for Chapter Three.

Conventional Tort Approaches to Automobile Insurance

Under traditional tort common-law principles, individuals and corpo-
rations are civilly liable for certain harms (“torts”) that they cause. The
wrongdoer must compensate the victim for the costs suffered. How-
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ever, not every harm is a tort. The traditional elements of a negligent
tort are the existence of a duty, the breach of that duty, causation, and
injury. Thus, to avoid being found negligent, a driver must not breach
his or her duty to take reasonable care in the operation of the automo-
bile. If the driver does so, he or she is liable for injuries that he or she
proximately causes in violation of this duty of reasonable care.

In practice, widespread insurance use has influenced the actual
operation of the traditional system of liability in several important
ways.! First, insurance adjusters have adopted rules (e.g., drivers who
rear-end other vehicles are at fault) to allocate fault. These have mini-
mized more-general analyses of reasonableness and causation in most
automobile-accident cases, which are resolved without formal litiga-
tion. Rather than undertake a generalized analysis of whether a driver
is negligent and therefore liable for an accident—a potentially difhcult
and open-ended inquiry—an insurance adjuster is likely to refer to a
simpler set of rules to determine who owes what to whom (Hensler et
al., 1991; Ross, 1980, p. 237 [“The law of negligence was made to lean
heavily upon the much simpler traffic law”]).? Second, the fact that
drivers in most states are required to carry insurance has resulted in the
vast majority of litigation being focused on other drivers rather than
other parties (e.g., auto manufacturers, municipalities) whose decisions
may have contributed to auto accidents. The existence of widespread
automobile insurance also contributed to the development of lawyers
who specialize in such cases (Abraham, 2008). Finally, the amount of

1 Today, every state except Florida, New Hampshire, and Wisconsin requires automobile

liability insurance (Insurance Information Institute, 2009). In Florida, New Hampshire, and
Wisconsin, purchasing insurance is the easiest way to meet the state’s financial-responsibility
law. Each of these states has financial-responsibility laws that can be satisfied by auto insur-
ance, a surety bond, personal funds, or a certificate of self-insurance (Fla. Stat. §324.031;

Wis. Stat. §344.14; N.H. Stat. §264:20).

Until the 1970s, most states simply had laws that required financial responsibility rather than
mandatory insurance. Massachusetts passed the first mandatory-insurance law in 1925. For
more than 30 years, it was the only state with mandatory insurance until New York passed a

similar bill in 1956 (Abraham, 2008, pp. 72-74).

2 See also Schwartz (2000, p. 614), who argued that the “almost comprehensive” motor-
vehicle code had the effect that auto tort cases cost less to resolve than other kinds of tort
cases.
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insurance that the defendant possesses usually serves as a de facto cap
on damages. Under the law, an automobile operator is personally liable
for whatever losses that he or she causes, whether or not he or she has
adequate insurance. However, research has shown that recoveries over
insurance policy limits—called “blood money”—are rarely sought by
plaintiffs or their attorneys (T. Baker, 2001, p. 281).

When fault is shared by more than one party, different states
have adopted different compensation rules. Historically, a plaintiff
who was even slightly at fault could not recover anything, under the
rule of contributory negligence. The defendant could raise contribu-
tory negligence as a defense, and, if the defendant could show that
the plaintiff was even slightly negligent, recovery would be completely
denied. Today, almost every state has adopted some form of compara-
tive negligence to ameliorate the harshness of the rule of contributory
negligence. Under comparative negligence, a judgment against a liable
defendant can be reduced proportionally to the degree to which the
plaintiff was at fault.?

Under the traditional tort system, several insurance options for
covering the risk of automobile tort liability have developed.* These
include the following:

3 Under pure comparative negligence, the plaintiff can recover whatever percentage of the
fault for which he or she was not responsible. So, if the plaintiff was 90 percent responsible
for the accident, he or she could still recover 10 percent from the defendant. Many other
states adopted a more limited form of comparative negligence, which allows recovery by the
plaintiff only if his or her negligence was not greater than the defendant’s. Under these rules,
if a plaintiff was either at least 50 percent or 51 percent (depending on the particular state’s
law) responsible for the injury, he or she could not recover. This is a compromise between the
traditional contributory-negligence rule and pure comparative negligence.

Interestingly, the adoption of comparative negligence by statute was partially driven by
opponents of no-fault automobile insurance. No-fault proponents used the harshness of the
traditional rule to argue for the adoption of no-fault. By ameliorating the perceived unfair-
ness of the traditional rule, no-fault proponents hoped to remove an argument for no-fault

(Franklin, Rabin, and Green, 2006, p. 446).

4 We exclude discussion of property damages from automobile accidents because property
damages are treated more uniformly across liability systems and make up a relatively small
fraction of overall costs.
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* Bodily injury (BI) insurance pays the liabilities incurred by the
automobile operator who has the insurance (i.e., the insured) for
any damages that he or she owes for injuring another person.
BI can include economic damages (e.g., medical bills and lost
income) and noneconomic damages, also known as general dam-
ages (e.g., pain and suffering and loss of consortium). In practice,
the injured party or that party’s attorney files a claim directly
with the driver’s insurance company. This is third-party insur-
ance, which is in contrast to first-party insurance, in which the
insured’s own insurance pays benefits directly to him. The cov-
erage is usually sold with different available upper limits. Some
form of Bl insurance is mandatory in most states. Bl insurance is
most important and is the primary coverage in tort states—states
that have not adopted no-fault coverage.’

» Medical-payment (MedPay) coverage compensates the insured for
any medical costs that he or she incurs.® It is generally optional
and usually has relatively low policy limits (often $5,000 or
$10,000). Because it is paid to the insured party (rather than to
the victim injured by the insured), it is called first-party insurance.
In tort states, it is sometimes thought to act as a speedy adjunct to
immediately pay medical bills while the larger claim against the
at-fault driver is litigated or settled, a process that can be com-
paratively slow.

Uninsured-motorist/underinsured-motorist (UM/UIM) coverage
compensates the insured for losses that result if the insured is
injured by another driver who is uninsured or underinsured. The
insured can recover from his or her own insurance company the
losses that he or she would have been able to recover against
the at-fault driver had that driver been adequately insured. It
is first-party coverage (because the driver recovers from his or

> BI coverage is also required in no-fault states to cover accidents that might exceed the tort

threshold.

¢ MedPay coverage was first offered in 1941, initially available only to help the nonfamily
passengers in the insured driver’s auto. In 1953, it was made available to cover the driver and
his or her family (Abraham, 2008, p. 79). The initial limitation to nonfamily members was

to reduce the risk of moral hazard and possible collusive accidents.
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her own insurance), but it mimics ordinary tort liability in its
coverage. The underinsured at-fault party is still legally liable to
the insured for whatever injuries he or she caused. As a practi-
cal matter, however, if the driver is uninsured, he is also likely
to be “judgment proof” (i.e., poor and not worth suing). In the
unlikely event that the insured recovers in tort against the under-
insured motorist, the insurer would be entitled to recoup from
this recovery any funds that it paid out.”

No-Fault Approaches to Automobile Insurance

The no-fault approach to compensation emphasizes providing compen-
sation more broadly than in the tort approach, without restricting it
to those who can prove that another party was negligent or at fault
for the accident.® Compensation is usually restricted to economic loss.
Noneconomic loss, such as pain and suffering or loss of consortium, is
excluded or limited, as explained in this section.

Some proponents of no-fault systems envisioned completely abol-
ishing conventional third-party liability of another driver, akin to
workers’ compensation abolishment of employer liability. If one was
injured in an auto accident, one would recover from one’s own insur-
ance company, and there would be no need to sue anyone. While that
approach has been adopted in New Zealand, Saskatchewan, Quebec,

7 Interestingly, UIM coverage developed after the insurance industry successfully opposed
an effort in New York State to require liability coverage. The superintendent of insurance
asked the industry to propose a solution (other than mandatory insurance) to the problem of
uninsured drivers (Widiss, 1985, pp. 10-11).

In regions with large numbers of uninsured motorists or states in which the mandatory mini-
mums are low, UM/UIM insurance can be critical. One plaintiff’s lawyer we interviewed
emphasized the importance of this coverage in litigation.

8 While no-fault and first-party payer systems have been historically linked, it would be
possible to have a no-fault third-party system (e.g., workers’ compensation) or a first-party
system in which the victim had to prove that someone else was at fault (which is how UM/
UIM insurance operates).
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Israel, and some European jurisdictions, it has not been tried in the
United States.”

Instead, in the United States, no-fault regimes are accompanied
by limitations on the right to sue for bodily injuries rather than total
abolition of third-party liability. The limitations prevent suit unless the
injury exceeds either a monetary threshold or a verbal threshold:

* Monetary thresholds are tied to the amount of damages suffered by
the victim and require the victim to exceed a particular thresh-
old in order to sue in tort against the tortfeasor. For example, in
Massachusetts, a state with a monetary threshold, a victim’s inju-
ries must total $2,000 in order for him or her to sue in the tort
system. In most states, thresholds are fixed by statute. Because of
inflation of medical costs, over time, a higher proportion of cases
will exceed the fixed threshold unless the legislature adjusts the
threshold.

» Verbal thresholds require a particular level of seriousness of the
injury, which is defined by statute and case law. For example, in
New York, injuries must be “serious” in order for a victim to sue
in tort.'

9 See Schuck (2008) for a discussion of the New Zealand system and Kretzmer (1976) for a
discussion of the Israeli system. Outreville (1984) explains the effect of no-fault in Quebec.

10" New York statute defines serious injury as

a personal injury which results in death; dismemberment; significant disfigurement; a
fracture; loss of a fetus; permanent loss of use of a body organ, member, function or
system; permanent consequential limitation of use of a body organ or member; signifi-
cant limitation of use of a body function or system; or a medically determined injury
or impairment of a non-permanent nature which prevents the injured person from per-
forming substantially all of the material acts which constitute such person’s usual and
customary daily activities for not less than ninety days during the one hundred eighty
days immediately following the occurrence of the injury or impairment. (N.Y. Stat.

§5102[d])

Other examples of the language found in the various verbal thresholds in use as of this writ-
ing are as follows: “death” (all), “significant and permanent loss of an important bodily func-
tion” (Florida, Fla. Stat. §627.737), “permanent serious disfigurement” (Michigan, Mich.
Comp. Laws §500.3135; Pennsylvania, 75 Pa. C.S. §1602), and “dismemberment” (New
Jersey, 39 N.J.S. 6A-8).
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In general, verbal thresholds are thought to be more effective in
keeping cases out of the tort system because they are more rigid. With
a monetary threshold, a victim can exceed the threshold by incurring
additional costs (e.g., receiving more medical care). The rigidity of a
verbal threshold depends, however, on how the relevant state supreme
court interprets the verbal threshold. In Pennsylvania, for example, a
“serious bodily injury” exceeds the threshold. The definition of serious
bodily injury is up to the particular fact finder and depends on the inju-
ry’s specific effect on the particular victim."! As one plaintiffs’ lawyer
explained, “the cases are all over the map—a herniated disk can be a
serious injury—it depends on how it affects the individual” (Madden,
2008). Thus, the extent to which a verbal threshold precludes tort suits
depends on how the courts interpret the language of the threshold.!?

Why do thresholds matter so much? Injured victims whose cases
exceed the threshold and can show fault can recover noneconomic
damages (e.g., pain and suffering). These noneconomic damages are
sometimes substantially more than the economic damages.

Personal-injury protection (PIP) is the chief no-fault insurance
product. It pays the insured for his or her economic losses, including

1 According to Washington v. Baxter, 553 Pa. 434 (1998), the definition of serious injury
depends on (1) the particular body function impaired, (2) the extent of the impairment,
(3) the length of time the impairment lasted, (4) the treatment required to correct the
impairment, and (5) any other relevant factor.

12 1n Pennsylvania, if a victim has elected limited tort, some attorneys will actually wait
to see whether the victim eventually develops serious bodily injuries before taking the case.
This, in turn, can provide incentives for the victim to engage in unnecessary medical care to
strengthen a claim of serious bodily injuries and access to the tort system.

Counterintuitively, the more first-party insurance the victim has, the greater the likelihood
that the victim will sue in tort. The more first-party insurance, the more medical care it is
possible for the victim to use. The more ongoing medical care the victim can cite, the more
likely the fact finder will determine that it is a serious medical injury and thus permit access
to tort. One plaintiffs’ lawyer we interviewed described a client whose efforts to show that her
injuries crossed the tort threshold were hampered by the fact that she had stopped treating
the injuries after her first-party medical benefit policy limit was reached.

Another hypothesis offered to explain the relationship between first-party medical insurance
and tort claims is that, without first-party medical insurance, victims may need to accept a
poor settlement offer from the third-party insurer in order to immediately pay medical bills.
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lost income and cost of medical services, regardless of fault. Impor-
tantly, it does 7ot cover noneconomic damages, defined as compensa-
tion for nonmonetary losses, such as pain, suffering, emotional dis-
tress, loss of society and companionship, loss of consortium, and loss
of enjoyment of life. Since it pays the owner of the insurance policy for
injuries suffered by the owner, it is first-party insurance. This is in con-
trast to third-party insurance, which is required in conventional tort
states and which pays victims whom the insured has injured. It is often
sold with varying dollar limits but is mandatory in no-fault states, since
it is designed to substitute for recovery through the tort system.'?

Variations on No-Fault and Tort Approaches

While automobile-insurance regimes are often divided into tort and
no-fault, there are a number of possible variations. A conventional no-
fault system has three components: (1) a limitation on the ability to sue
under the tort system, (2) a limitation on recovery for noneconomic
damages, and (3) a first-party insurance system designed to replace the
right to sue. While often spoken of together as being part of a no-fault
system, these three components are independent of one another.

Add-On Coverage

Other states are known as add-on states because the first-party no-fault
coverage is added on to the conventional tort liability system and its
required insurance coverages.

* Mandatory add-on requires drivers to purchase this first-party cov-
erage in addition to conventional third-party liability coverage.

* Optional add-on requires insurance companies to offer first-party
policies to drivers, who can choose or decline to purchase the
coverage.

13 PIP is similar to MedPay in that they are both first-party coverages that do not require
any proof of fault. They differ in that PIP typically has much higher policy limits and pro-
vides more-comprehensive benefits (including, for example, rehabilitative services and lost
income) than MedPay.
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In these states, there is no restriction on access to the tort system
or noneconomic damages through the tort system.

In conventional tort states, first-party PIP coverage is often avail-
able as an optional product, depending on the insurer. The insurer is
not required to offer it, but insurers often do. This narrows the distinc-
tion between optional-add-on states and tort states.

Choice

A few states—Kentucky,” New Jersey, and Pennsylvania—have a
choice system that allows drivers to choose between less-expensive /im-
ited tort insurance (which restricts the right to recover for noneconomic
losses) and more-expensive full tort insurance (which allows the insured
to retain the full right to recover in tort against third parties).”> When
a driver who has elected full tort is injured by a driver who has elected
limited tort, the full tort driver can recover against the limited-tort
driver’s BI insurance.'® The limited-tort driver can recover against the
other driver only for economic damages that exceed the limited-tort
driver’s PIP insurance coverage.

14" Although Kentucky is technically a choice state, because motorists must specially file
a form with the Office of Insurance in order to opt-out of the no-fault system, more than
90 percent of motorists are covered under no-fault. Thus, in practical terms, Kentucky func-
tions like a no-fault state.

15 Washington, D.C., also has elements of a choice system, but it is unique in that accident
victims are permitted to choose, on an accident-by-accident basis, between PIP benefits and
tort recovery.

16 Interestingly, the benefits of the reduced liability associated with the limited tort option
do not necessarily accrue to the limited-tort driver’s insurer, which is still fully liable to the
full-tort driver. This problem with existing choice plans has been criticized by Kinzler (2006,
p. 37).

The federal choice plan, which is discussed in Chapter Three, addresses this problem by
requiring full-tort drivers to purchase first-party tort maintenance insurance, which operates
similarly to UM coverage. Under that proposed system, a driver who elects tort and who is
in an accident with a driver who elects no-fault would recover against his or her own insurer
under this coverage.
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A Typology of Auto-Insurance Regimes
Table 2.1 shows some of the possible automobile-insurance system
variations.

In theory, there could also be limited-tort suits or noneconomic
damages in automobile-accident cases without requiring any first-
party insurance; however, no state has adopted such an approach.!”
Conversely, a state could require first-party insurance to cover noneco-
nomic damages while still limiting or eliminating tort recovery against
third parties. In addition, a number of untried policy options exist

Table 2.1
Automobile-Insurance System Variations

Required First-Party No Required First-Party
System Insurance Insurance
No tort; no noneconomic True no-fault Unused
damages
Threshold based; limitation ~ Conventional no-fault@ Unused
on tort and noneconomic
damages
Optional limitation on tort Choice Unused
and noneconomic damages
No limitation on tort or Mandatory add-onP Conventional tort¢
noneconomic damages Optional add-on

2The following states have no-fault systems that place some limitation on the right
to sue in the tort system and require some form of first-party insurance: Florida,
Hawaii, Kansas, Massachusetts, Michigan, Minnesota, New York, North Dakota, and
Utah. Hawaii, Kansas, Kentucky, Massachusetts, Minnesota, North Dakota, and Utah
have monetary thresholds. Florida, Michigan, and New York have verbal severity
thresholds.

b Oregon, Delaware, and New Hampshire require the purchase of add-on policies.

CStates with traditional tort auto-insurance regimes include Alabama, Alaska,
Arizona, California, Colorado, Connecticut, Georgia, Idaho, lllinois, Indiana, lowa,
Louisiana, Maine, Mississippi, Missouri, Montana, Nebraska, Nevada, New Mexico,
North Carolina, Ohio, Oklahoma, Rhode Island, Tennessee, Vermont, West Virginia,
and Wyoming.

d These states include Arkansas, Maryland, South Carolina, South Dakota, Texas,
Virginia, Washington, and Wisconsin.

17 Some states generally limit noneconomic damages in all personal-injury suits to a statuto-
rily fixed sum.
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that mix different combinations of the limitation on tort, limitation on
noneconomic damages, and first-party insurance, the three constitu-
tive elements of the no-fault approach.

Conclusion

This chapter reviewed the types of automobile-insurance regimes
used in the United States and the primary insurance products that
are used in each type of regime.

While this typology of regimes accurately describes the relevant
legal requirements in each state, the details of each regime vary widely
by state and can cause states ostensibly under one system to closely
resemble those under a different regime. For example, in some states
with low monetary thresholds, the threshold is exceeded in most acci-
dents. Since the victim can sue in tort in addition to recovering against
his or her first-party insurer when the threshold is exceeded, a low—
monetary threshold state can resemble a mandatory—add-on state in
practice.

Other state-by-state details also vary widely. There are substantial
differences in required policy minimums between no-fault and tort
states. Similarly, the range of median insurance coverage purchased by
insureds who are involved in a claim varies from $40,000 in Massachu-
setts to $300,000 in a number of other states. The appendix contains a
table detailing the specific insurance requirements in each state and the
median coverage actually purchased.






CHAPTER THREE

A Brief History of No-Fault

To understand the history of no-fault automobile insurance and politi-
cal arguments over its desirability, one must understand the emergence
of the fault-based system of tort law itself. This chapter briefly sketches
the intellectual and political history of no-fault automobile insurance,
beginning with the emergence of fault-based liability.

Following the growth in automobile accidents, reformers pro-
posed an alternative to the tort system that would promise quicker,
fairer, less-expensive compensation to victims of the increasingly fre-
quent automobile accident. After decades of rising accidents and tort
costs, the first no-fault law went into effect in the United States in
1971 in Massachusetts (Mass. Gen. Laws ch. 90 §§34A—34R). In the
1970s, many other states followed, and no-fault proposals were widely
debated. Early empirical evaluations of no-fault were generally posi-
tive. Over time, however, insurer and consumer-group support waned
because the costs of no-fault remained higher than expected. Today,
the auto-insurance regime seems stable in most states. While there is
little political enthusiasm to enact no-fault in other states, there is little
pressure to repeal it in most no-fault states.

The Emergence of Fault and No-Fault: 1875-1915

To understand the contemporary debate over fault and no-fault
automobile-insurance regimes, it is helpful to understand how the con-
cept of fault and no-fault emerged. Given fault’s current central status
in U.S. tort law, it is easy to imagine that a plaintiff has always needed
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to prove fault as a prerequisite to liability and that liability without
fault was a recent invention. However, many commentators believe
that the requirement that a plaintiff must prove the defendant’s fault as
a prerequisite to liability emerged in the late 19th century (Schwartz,
1981, p. 1722).

Until recently, the conventional historical wisdom was that, prior
to the 19th century, proving fault was not necessary in order to recover
in the antecedents to modern tort (Schwartz, 1981, p. 1722; Gregory,
1951, pp. 361-362; Malone, 1970). In this limited sense, // tort law
was no-fault. In the Whig version of this history of tort law, the devel-
opment of the principle that a plaintiff must show fault in order to
recover is a sign of Anglo-American law’s moral development.! One
turn-of-the-century commentator explained the superiority of the
principle of fault as follows: “As early law is formal and unmoral, so
the child or youth is wont to be technical at the expense of fairness”
(Ames, 1908, p. 101).2 In this view, the emergence of the requirement
that a plaintiff must prove that the defendant was at fault in the United
States in the second half of the 19th century was a sign of the moral

' More recently, scholars have challenged this history of English common law (and the

underlying teleological understanding of the law’s moral development) on a number of
grounds. Some have accepted the historical claim but rejected the teleology and suggested
that the early English common law cleverly anticipated the later positive development of no-
fault systems. Others have argued that some analogue to the idea of fault was, in fact, opera-
tive in the early cases (Schwartz, 1981, p. 1722; J. Baker, 1990, p. 456). See also Gilles (1994),
who argued that English precedents expressed neither conventional negligence nor strict
liability but fell between, focusing on an avoidability criterion. Still others have suggested
that the preindustrial era was committed to a no-liability approach as a subsidy to emerging
companies (Rabin, 1981).

2 Seealso Ames (1908, p. 113): “It is obvious that the spirit of reform which during the last
six hundred years has been bringing our system of law more and more into harmony with
moral principles has not yet achieved its perfect work.”
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progress of the U.S. legal system.> Remnants of this hostility to liabil-
ity without fault can be seen in arguments against no-fault to this day.*

While the fault principle, therefore, seemed established at the
turn of the century, a challenge to this principle soon arose. Increasing
industrialization led to an ever-increasing number of serious injuries.
Progressive Era social reformers successfully pressed for the removal
of some defenses against negligence suits brought to court by injured
workers.> Faced with increasing uncertainty and increased liability
expenses, some employers joined workers and social reformers in sup-
porting the passage of a no-fault workers’ compensation system, mod-
eled after a version enacted in England in 1897.¢ Between 1910 and
1921, all but five states adopted workers’ compensation laws (Fishback
and Kantor, 2000, p. 3).

The idea of liability without fault that underlay workmen’s com-
pensation laws was controversial. The highest court in New York State
was so wedded to the importance of fault that it initially held the New
York workers’ compensation statute unconstitutional:

If the argument in support of this statute is sound we do not see
why it cannot logically be carried much further. Poverty and mis-

3 The conventional citation is to Massachusetts Chief Justice Lemuel Shaw’s opinion in
Brown v. Kendall, (60 Mass. 292, 1850), as the leading early case that affirmed the principle
that no negligence would lie without fault (Epstein, 1980, p. 772; Holmes, 1881, p. 105).

4 The idea that fault is central to tort is associated with the idea that the chief function of
tort law is corrective justice. Proponents of the deterrence or compensation functions of tort
law (like some no-fault proponents) are less likely to be enamored of fault as a prerequisite to
recovery (e.g., Calabresi, 1970).

> There were three defenses that made recovery difficult. The fellow-servant rule made it
impossible to recover if the victim’s injury was caused by the negligence of another worker
instead of the employer. Voluntary assumption of the risk precluded recovery if the worker vol-
untarily assumed the risk in some way. Finally, contributory negligence barred recovery if the
injured worker was in any way negligent, even if his or her negligence was far less than that
of the employer.

6 Statute of 1897, 60 and 61 Vict., ch. 37; Statute of 1906, 6 Edward V11, ch. 58. The Eng-
lish version was, in turn, influenced by the passage of the Employers” Liability Law of 1871
and Accident Insurance Bill of 1884 in Germany (Haller, 1988). Even earlier than 1897,
English pirates agreed on a proto—workers’ compensation system to compensate crew mem-
bers if they became injured or disabled (Talty, 2007).
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fortune from every cause are detrimental to the state . . . . If the
legislature can say to an employer, “you must compensate your
employee for an injury not caused by you or by your fault,” why
can it not go further and say to the man of wealth, “you have
more property than you need and your neighbor is so poor that
he can barely subsist; in the interest of natural justice you must
divide with your neighbor so that he and his dependents shall
not become a charge upon the State?”. . . In its final and simple
analysis that is taking the property of A and giving it to B, and
that cannot be done under our Constitutions. (fves v. South B. R.

Co., 94 N.E. 431 (1911, p. 440)

In New York, it was necessary to amend the state constitution to over-
come this objection (Art. I, §1919).7

Prominent members of the legal academe were also skeptical of
liability without fault. Harvard Law School professor Jeremiah Smith
stated (1914, pp. 238-239),

[TThe rule of liability adopted by the statute (liability for damage
irrespective of fault) is in direct conflict with the fundamental
rule of the modern common law as to ordinary requisites of tort.
In truth, the statute rejects the test prevailing in the courts in
A.D. 1900 and comes much nearer to endorsing the test which
used to prevail in A.D. 1400 [i.e., liability without fault].

To Smith, requiring fault as a prerequisite to liability was a sign of
moral progress over the barbarism of liability without fault, and an
abandonment of fault marked a return to this benighted era.

Smith further argued that the passage of the workers’ compensa-
tion bills posed a fundamental challenge to the principle of fault and
warned that the two systems could not easily coexist. Anticipating no-
fault insurance, he warned that there would soon be movement toward
a more general social insurance scheme for all kinds of injuries, includ-

ing those outside the workplace (J. Smith, 1914).

7" The new workers’ compensation statutes survived federal constitutional scrutiny (New

York Central Railroad v. White, 243 U.S. 188, 1916).
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As Automobile Accidents Increased, Academics
Recommended Extending a No-Fault Workers’
Compensation Approach to Compensating Victims of
Automobile Accidents: 1915-1940

Smith’s warning that there would soon be broader proposals for no-
fault insurance was prophetic. Numerous academics proposed no-fault
approaches in settings other than the workplace.® Automobile accidents
seemed like a particularly promising context in which to use a no-fault
approach, and there were several proposals (e.g., Carman, 1919; Rol-
lins, 1919; French, 1933).

Why apply the no-fault approach to automobile accidents? Like
industrial accidents, they represented a new and growing source of
injury. The profusion of the private automobile vastly increased the
damage and injuries that an individual was able and likely to cause.
The growth in the automobile sector was rapid. In 1900, there were
just 8,000 automobiles registered in the United States. By 1915, there
were 2 million; by 1920, 9 million, and, by 1930, 23 million automo-
biles on U.S. roads (DOT, 2003). Because of its weight and speed, an
automobile was able to inflict much more damage than a horse-drawn
carriage. Intersection controls and safety engineering were primitive
or nonexistent. As a result, more than 30,000 people were killed in
auto accidents in 1930. This was a fatality rate more than 20 times
higher than today’s (Abraham, 2008, pp. 70-71).° The automobile
fatality rate increased more than five times from 1913 to 1932, while
the death rate from other accidents showed a decline of 20 percent
(Y. Smith, Lilly, and Dowling, 1932, p. 780).

There were few sources from which the injured or survivors could
recover. Private health insurance was rare; social security nonexistent.
Few drivers carried insurance, and many were effectively judgment
proof. Even if an accident could be attributed to the negligent con-

8 For example, Ballantine (1916), who covered railway accidents.

9 1n 1930, there were 28 deaths for 100 million miles driven. In 2008, there were 1.46 deaths
per 100 million miles driven (Abraham, 2008, p. 71).
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struction of an automobile, a victim was unable to recover against the
auto manufacturer.'

The first automobile liability insurance policy was provided
to Truman J. Martin by the Travelers Insurance Company in 1898
(Nordman, 1998, p. 459). Originally, liability coverage was provided
under a “teams” policy, which was designed for horse-drawn vehicles.
By 1905, a distinct policy for autos became widely available, and, by
1921, premiums for auto insurance amounted to $64 million. By 1930,
premiums for auto insurance reached $177.5 million in 1921 dollars
(Abraham, 2008, p. 71).

Despite this growth in liability insurance, many victims of auto-
mobile accidents remained wholly uncompensated (Committee to
Study Compensation for Automobile Accidents, 1932, pp. 55-50).
There was no requirement that auto operators carry liability insurance,
and many did not. First-party health insurance was also very uncom-
mon. In some states, beginning with Connecticut, in 1925, financial-
responsibility laws were passed.!! These required drivers who were in
accidents to post a bond or procure liability insurance in order to retain
the right to drive. These laws did nothing, however, to help victims
injured in a driver’s first accident, since the financial-responsibility laws
applied only after a first accident:

It was, after all, thin comfort for [the victim] to know that the
drunken driver who had maimed him would have to insure
for the protection of future victims or have his driver’s license

revoked. (R. Keeton and O’Connell, 1965, p. 104)

10 Prior to Benjamin Cardozo’s landmark opinion in MacPherson v. Buick Motor Co.,
111 N.E. 1050 (Ct. App. N.Y., 1916), victims injured by the negligence of the auto manufac-
turer were unable to recover against the manufacturer because the victim was not in privity
of contract with the manufacturer. That is, because the manufacturer did not sell the product
directly to the victim (but rather to the dealer), the manufacturer owed no duty of care to
the ultimate consumer. The MacPherson approach—eliminating privity of contract as a pre-
requisite to sue—was ultimately adopted by every state.

1 By 1932, 18 states had adopted financial-responsibility laws (Abraham, 2008, p. 73).
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Nor did the laws do anything to help victims involved in single-car
accidents or those who were unable to prove negligence against a third
party.

Surprisingly, auto insurers actively opposed laws requiring that
drivers purchase automobile liability insurance as a condition of driv-
ing (see, e.g., Sherman, 1929). ]J. Dewey Dorsett, general manager
of the Association of Casualty and Surety Companies wrote, in his
annual report,

I doubt there is a person in this room who does not recognize, as
I do, that recent efforts to promote compulsory automobile insutr-
ance laws, involving the introduction of bills in an unprecedented
number of legislatures and the widespread use of publicity, con-
front the casualty side of our business with one of its more serious
threats in two decades . . . . It began in Ohio and . . . it took all
the ingenuity we could command to stop it there. Then it showed
up in New York, and more recently has jumped to New Jersey,
Connecticut, Vermont and Michigan. (Dorsett, 1950, pp. 6—7)

Insurers reasoned that such a mandate would be accompa-
nied by regulation and that they might be prohibited from charging
high-risk drivers a sufficiently high premium.> By 1927, only Mas-
sachusetts had adopted compulsory liability insurance (Abraham,
2008, p. 73). The experience in Massachusetts confirmed auto insur-
ers fears, with the insurers’ payouts being substantially higher than
expected during the years immediately following the introduction of
mandatory insurance.

While there had been earlier suggestions to apply a workers” com-
pensation no-fault approach to automobile accidents, the most influen-
tial was that of the Committee to Study Compensation for Automobile
Accidents. The committee’s 1932 report widely criticized the existing

12 Even as recently as 2004, insurance trade groups have opposed mandatory automobile
insurance. “[While] unlicensed and uninsured drivers are involved in more than 20 percent
of the fatal crashes on America’s highways, . . . compulsory auto insurance laws do not pre-
vent uninsured drivers from owning or operating a vehicle” (“Mandatory Auto Insurance,”
2004, quoting Laura Kotelman, senior counsel, Property Casualty Insurers Association of
America).
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system of compensation for automobile accidents.'? The authors found
that payments were disproportionately and irrationally distributed:

[Tlemporary disability cases with small losses are considerably
overpaid, those with larger losses are slightly overpaid, while
permanent disability cases of earners—the class with the largest
losses and greatest need—receive just about enough to meet the
losses incurred up to the time of our investigations and get noth-
ing to apply against the continued medical expense or wage loss
resulting from their impaired earning ability.

This finding of disproportionality between accident loss and payments
would later be replicated by other studies of tort-based automobile-
insurance compensation system.

The committee’s study also emphasized the role that liability
insurance plays in compensating auto-accident victims. If the other
driver in an auto accident had liability insurance, some payment was
received in 85 percent of accidents. If the other driver lacked liability
insurance, compensation was received in only 25 percent of accidents
(Committee to Study Compensation for Automobile Accidents, 1932,
pp- 55-56). The study’s authors concluded that a strict automobile-
insurance plan modeled on recently enacted workers’ compensation
plans would address these issues. Each driver would be strictly liable to
the other driver for whatever accidents were caused. Insurance would
be required as a prerequisite to registering the vehicle (Y. Smith, Lilly,
and Dowling, 1932, p. 798).

Noneconomic damages were excluded from the plan because it
was modeled on contemporary workers’ compensation plans and to
constrain the costs of the new mandatory insurance (Y. Smith, Lilly,
and Dowling, 1932, p. 802). Smith and colleagues, otherwise sympa-
thetic reviewers of the plan, questioned the exclusion of noneconomic
damages but noted that some limitation on damages was necessary to
make the plan affordable to “the man of small means” (p. 802).

13 There were a few important antecedents to the more widely publicized committee study.
These include Ballantine (1916), Carman (1919), and Rollins (1919).
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Critics of the report argued that it was suggesting “social and
economic revolution,” an especially weighty charge in the era (Lilly,
1932, p. 804). Austin Lilly also argued that the costs of the commit-
tee’s plan would far surpass the optimistic estimates of its proponents.
Those estimates were based on static models drawn from the past.
Foreshadowing arguments that we hear today, Lilly said that malin-
gering'¥ and high medical costs’> would drive up the costs of the no-
fault system. Others argued that such a far-reaching scheme would be
unconstitutional under both state and federal constitutions (Dowling,
1932, p. 813).

Some critics of the existing fault system suggested that the actual
practice of insurance adjustment in automobile accidents was not really
based on the principle of fault:

The figures, however, themselves, demonstrate that the idea that
the individual moral culpability is the basis for shifting losses is
little more or less than a pious fraud . . . . The percentage of recov-
ery, without inquiry as to fault, in insured fatal cases runs to 88%
in insured cases of permanent disability to 96%. It is hardly con-
ceivable that the line which fault would cleave in these instances
runs at all in the neighborhood of these percentages. (Landis,
1932, pp. 1428-1429)

Landis argued that, rather than being a morally required pre-
requisite to liability, fault was a “pious fraud” that could easily be
scrapped, since it was not, in practice, limiting liability in cases in
which there was insurance.

14 “The play allowed to neurasthenia, hypochondria, self-pity and the like, whether of the
patient, if an adult, or of the parents if the patient be a child of tender years, in its effect upon
compensated disability” (Lilly, 1932, p. 811).

15 “The effect upon medical costs of permitting the claimants to select his or her own phy-

sician and to incur at someone else’s expense, medical and hospital bills practically with-
out limit; and, with due respect, the effect thereof upon the period of disability,—and this
without the slightest necessary reflection upon the good faith of either patient or physician,
except as they are of the race and subject to the influences which impinge upon all humanity”

(Lilly, 1932, p. 811).
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As Automobile-Accident Costs Continue to Rise, More
Studies Call for Variations on a No-Fault Approach to
Auto Insurance: 1940-1970

In the 1950s and 1960s, there was a steady rise in the number and
amount of automobile-related lawsuits. Between 1955 and 1970, the
number of these lawsuits increased by 50 percent (Enzer, 1974, p. 88).
Automobile-insurance liability premiums increased from $2.4 billion
in 1955 to $8.9 billion in 1970 (Insurance Information Institute, 1976).

The steady growth in liability and lawsuits was caused by a
number of factors. Increasing levels of car ownership, congestion, and
density in the growth of cities led to more automobile accidents (Abra-
ham, 2008, p. 82). Table 3.1 shows the steep growth in the number of
cars and vehicle-miles traveled between 1945 and 1970.

The plaintiffs’ trial bar also grew more sophisticated during
this era. Melvin Belli, a central figure in the National Association of
Claimants’ Compensation Attorneys,'¢ pioneered various methods of
convincing a jury to return much higher verdicts for pain and suffer-
ing than had been common (Abraham, 2008, pp. 83—84). Because
liability insurance became increasingly common, automobile-related
personal-injury litigation became more lucrative for contingency fee—
based plaintiffs’ lawyers.

Table 3.1
Number of Registered Automobiles and Passenger-Miles Traveled,
1945-1970

Travel Data 1945 1950 1960 1970

Number of registered 26 a1 62 89
automobiles (millions)

Annual passenger-car distance 200 365 587 919
traveled in miles (billions)

SOURCE: DOT (2003).

16 This was the antecedent to the Association of Trial Lawyers of America, which is now
called the American Association for Justice.
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Overall and per capita medical costs also increased rapidly in this
era, as is shown in Table 3.2.

This rapid increase in medical costs affected liability costs directly
and indirectly. As injury victims received more-expensive care, they
sought increased amounts from defendants to cover that care. It also
affected liability costs indirectly through noneconomic damages. Non-
economic damages were sometimes calculated by adjusters as a mul-
tiple of three or four times medical costs (Ross, 1980, pp. 109-110)."7
The increase in medical costs would then increase these noneconomic
damages significantly.

The widespread growth of private first-party health insurance also
led to an increase in the overall consumption of health care in the
wake of an automobile accident. Automobile-accident victims would
seek treatment, confident that they would recover their costs from their
first-party insurance. This led to a general increase in the consump-
tion of accident-related health care. Again, because noneconomic dam-
ages were sometimes informally calculated as a multiple of the medi-
cal damages, the increase in medical costs had a multiplier effect and
increased damage amounts throughout the tort system (Abraham,
2008, pp. 85-87).

All of these factors led to growth in liability costs, and rising costs
dominated policy discussions, sometimes leading to tumultuous public
hearings. In Boston, for example, in 1955, insults and threats punc-

Table 3.2

Growth in Health-Care Costs

Health-Care Expenditure 1960 1970 1980 1990 2000
Per capita (in current dollars) 148 356 1,100 2,813 4,790
As a proportion of gross domestic 5.2 7.2 9.1 12.3 13.8

product (%)

SOURCE: CMS (undated).

17" Galanter (1996, pp. 1120—1123) notes that the ratio of noneconomic to economic loss has
steadily declined over time, from 2.34 in 1977 to 1.87 in 1992, suggesting a “steady decline
in the compensation for noneconomic loss.”
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tuated the annual insurance rate-setting hearing (Boston Daily Globe,
1955, p. 1). The focus on addressing the growth in number and size of
claims left unaddressed the problems identified in the 1932 study by
the Committee to Study Compensation for Automobile Accidents.

The committee’s plan fared better elsewhere. In Canada, in 1946,
Saskatchewan was the first jurisdiction to pass a no-fault automo-
bile plan partially modeled on Columbia University’s Committee to
Study Compensation for Automobile Accidents (1932). All drivers were
required to purchase first-party personal-injury loss insurance that
would pay without respect to fault. The benefits were constrained by
an injury schedule. Noneconomic damages (e.g., pain and suffering)
were not compensable under the plan. Unlike the proposed Columbia
plan, victims were permitted to recover in tort, subject to deduction of
the benefits received under the loss insurance.'® Drivers were required
to purchase $35,000 liability coverage for amounts that exceeded the
tort threshold. As R. Keeton and O’Connell (1965, p. 143) later noted,
“under the Saskatchewan Plan no victim is worse off than under the
old common law system, and some are substantially better off.”?

In the United States, however, no jurisdiction had adopted mean-
ingful reforms. In 1951, noted tort-law scholars Fleming James and
Stewart Law conducted additional empirical research on automobile
accidents in New Haven, Connecticut, and gloomily concluded that
little progress had been made since the Columbia study: “the same facts
and the same problems are still with us today” (James and Law, 1952,
p. 81).

Over the next 30 years, proposals for no-fault explored different
variations. For example, in 1954, Professor Albert A. Ehrenzweig pub-
lished “Full Aid” Insurance for the Traffic Victim, proposing a system of

18 Stat. Sask., ch. 38 § 32 (8) (a)-(b); § 69(1).

19 1p considering the relevance of Saskatchewan’s experience to the United States, R. Keeton
and O’Connell (1965, p. 146) argued that adding loss insurance on top of tort liability would
make automobile insurance prohibitively expensive in many parts of the much more urban-
ized United States.
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voluntary accident insurance without regard to fault or negligence.?
If a driver purchased this new insurance, he or she “would be relieved
from his common-law liability for ordinary . . . negligence” (Ehrenz-
weig, 1954, p. 30). Benefits would be paid on a third-party basis.?! Ben-
efits would not include compensation for pain and suffering and would
be payable according to a schedule roughly comparable to those used
under workers’ compensation plans. To build on existing financial-
responsibility laws, this insurance would require a driver to purchase it
after his or her first accident (Ehrenzweig, 1954, p. 38). This plan gar-
nered some interest, but it was criticized for not being fully developed
(R. Keeton and O’Connell, 1965, p. 172).22

In 1958, a plan called for completely abolishing tort actions in
automobile accidents. Leon Green, former dean of Northwestern Uni-
versity School of Law, published 77affic Victims: Tort Law and Insur-
ance, proposing a form of no-fault loss insurance. Pain and suffering
would not be compensated.

In 1962, professors Clarence Morris and James Paul proposed a
plan that involved the then-novel use of monetary thresholds to deter-
mine whether compensation for pain and suffering would be permit-
ted. They first conducted an empirical study and concluded that almost
half of automobile-accident victims receive no compensation from
insurance or their workplace (Morris and Paul, 1962, p. 933). They
thought it futile to propose radical revisions of the existing system of
liability law. Instead, they proposed an emergency fund that was avail-
able to victims only when other sources of recovery (e.g., health insur-
ance and sick leave) fell “disastrously short of the tangible loss inflicted

20 Ehrenzweig contrasted his “full aid” with the limited “first aid” provisions then found in
some insurance policies (e.g., limited first-party MedPay insurance).

21 There is, surprisingly, some ambiguity as to whether Ehrenzweig intended a first- or third-

party plan (R. Keeton and O’Connell, 1965, p. 172).

22 Itis an interesting precursor of the choice approach, since it permitted individual drivers
to opt out of the common-law liability system.
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by the accident” (Morris and Paul, 1962, p. 926).23 This fund would be
financed by a variety of taxes.

To keep claims against the fund low, Morris and Paul (1962,
p- 930) proposed treating claims below a particular threshold ($800)
differently by (1) not permitting pain and suffering or claims of mental
anguish, (2) offsetting the tort award by any benefits received from
other sources,?* and (3) requiring the defendant to pay for the claim-
ant’s attorney. This last provision was designed to make up for the fact
that the other rules made these claims less attractive to attorneys.

Besides these specific calls for adopting some variation of a no-
fault approach, other academic commentators attacked the centrality
of fault. Some argued that fault itself actually hindered rehabilitation
after an automobile accident:

Too often the accident victim’s own energies are directed toward
retribution instead of restoration. In this misdirected effort, he
may be encouraged by his family, his attorney, the adversary pos-
ture of the company involved or by his own bewilderment and
frustration. (Henle, 1970, pp. 18-19)

23 In 1964, Alfred Conard similarly found that many accident victims received no compen-
sation at all from any source (Conard, 1964, p. 138). Conard collected data on the compen-
sation systems of England, France, West Germany, and Sweden. He noted the widespread
social-insurance safety net that meant that “health and medical expenses are so largely cared
for without resort either to the patient’s savings or to the liability of a tort-feasor” (p. 416).

24 This would serve to abolish the traditional collateral-source rule. This is the rule that
plaintiffs in personal-injury actions can recover full damages even if they have already
received compensation for their injuries from another source. The conventional justifica-
tion for this rule is that tortfeasors should not receive a windfall from injuring victims who
had the foresight to secure insurance or disability benefits. Absent such a rule, it is thought
that purchase of insurance might be reduced because purchasers might fear that whatever
amounts recovered under the policy would be deducted from tort recoveries (Arambula v.
Wells, 72 Cal. App. 4th 1006, 1999, in which the court explained the justification for the
collateral-source rule). Other justifications for the collateral-source rule hinge on the exis-
tence of subrogation—if a court knows that the plaintiff is not going to get double recovery
because his or her insurer will subrogate for the tort judgment, the question may become
whether the defendant (or his or her insurer) or the plaintiff’s insurer will ultimately bear the

costs (Fleming, 1966, p. 1546).
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Other writers argued that, whatever its merits in other settings,
the notion of fault made little sense applied to most automobile acci-
dents because the inattention that caused automobile accidents was
inevitable (DOT, 1970, p. 100, quoting Norman, 1962, p. 51).

Not every academic accepted that the no-fault approach would
inevitably be superior. The leading academic opponents of changes to
the existing liability system were Walter Blum and Harry Kalven, who
published Public Law Perspectives on a Private Law Problem: Auto Com-
pensation Plans (1965). Blum and Kalven argued that the critics of the
existing system of tort simply had not carried the burden necessary to
undertake a radical change in the way in which automobile accidents
were compensated. They opposed the fairness of ending compensation
for pain and suffering, particularly for victims whose purely economic
loss might be comparatively small because they were not in the work-
force (e.g., spouses not employed outside the home, children) (Blum
and Kalven, 1965, pp. 672—673). 'This was related to their skepticism
toward the loss-spreading function of tort law. In their view, tort law’s
primary function was corrective justice. Distributive-justice issues—
such as ensuring adequate compensation for those injured in automo-
bile accidents—should be addressed by the Social Security system or
another government program that would apply to all accident victims
and not just those injured by an auto (Blum and Kalven, 1973).

Blum and Kalven were also very skeptical of predictions of mas-
sive cost savings from the reduction of administrative costs. They
argued that, since no-fault automobile-insurance plans cover more vic-
tims, they will almost certainly be more expensive than tort systems:

To accomplish the extension of coverage, a plan must change the
allocation of costs generally. Stated simply, the money for the
newly covered victims must come from somewhere. (Blum and

Kalven, 1964, p. 669)
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They also feared that fraud would inflate costs (Blum and Kalven,
1964, p. 683) and that the lack of scrutiny of claims would increase
both the volume of claims and the likelihood of fraud (Blum and
Kalven, 1964, p. 689). These concerns would prove prophetic.?

Despite Blum and Kalven’s skepticism, other early estimates of cost
savings for no-fault were substantial. In 1968, the American Insurance
Association modeled the cost of no-fault on a set of 11,000 personal-
injury accidents collected over several weeks. They found that consum-
ers purchasing no-fault insurance would save 29 percent (King, 1968,
p. 1163).

In this era, there were some limited no-fault experiments in
the United States. In 1968, several insurance companies pilot-tested
a postaccident elective no-fault insurance system in several counties
in New York (King, 1968, pp. 1152-1158). This experiment allowed
accident victims to forgo tort recoveries in return for increased dis-
ability payments. Similarly, Nationwide Mutual Insurance Company
had uniquely offered a first-party insurance plan to those it insured
for approximately a decade but found the results disappointing (King,
1968, p. 1157). A number of other plans were proposed, but none was
enacted.?6

25 Later, Blum and Kalven (1973) noted that the shift from third-party to first-party insur-
ance could have large regressive effects. Higher-income insureds would have larger claims
because no-fault insurance covered lost wages. Since charging higher-wage insureds higher
premiums was not feasible, the result would be a subsidy of higher-income insureds by lower-
income insureds.

26 These included the 1968 plan by the American Insurance Association, the 1970 plan by
the National Association of Independent Insurers, and a 1972 plan by the National Con-
ference of Commissioners on Uniform State Laws. One interesting plan that was proposed
by Bradford Smith, chair of Insurance Company of North America, was direct coverage
with subrogation. Under this plan, the insured could voluntarily elect to relinquish ben-
efits from collateral sources and reduce his or her premium. After an accident, the insurer
would provide first-party benefits to the insured but then seek compensation against any
third parties who might be found liable under traditional tort doctrine. A victim is free to
sue for pain and suffering but cannot refer to the “specials” for which he or she has already
received compensation—a practical impediment to recovering pain and suffering (King,

1968, pp. 1158-1159).



A Brief History of No-Fault 35

Massachusetts Becomes the First State to Adopt
No-Fault: 1965-1970

In 1965, professors Robert Keeton and Jeffrey O’Connell published
Basic Protection for the Traffic Victim: A Blueprint for Reforming Auto-
mobile Insurance. In this landmark work, they chronicled “shortcom-
ings of the present system” (R. Keeton and O’Connell, 1965, p. 1).
Keeton and O’Connell (1965, pp. 2-3) focused generally on five

problems:

(1) As a result of the fault standard, many victims were either
not compensated at all or undercompensated. (2) There was a
long delay in providing compensation to injured persons. (3) The
seriously injured were often undercompensated, while victims
with minor injuries are often overcompensated. (4) The process
of establishing fault creates high administrative costs. (5) Vic-
tims and injurers have large incentives to be dishonest in their
attempts to improve their cases.

These concerns were very similar to those that drove the authors of the
Columbia plan 40 years earlier.

More generally, Keeton and O’Connell (1965, p. 21) attacked
the idea of fault itself applied to automobile accidents and argued that
“fault is an unrealistic criterion” for assigning the cost of accidents.
They also captured the nation’s divided attitudes about driving:

You are told that they kill almost 50,000 people annually and
injure millions more. And in the next moment you are exhorted
to cast inhibition to the winds—to “put a tiger in your tank”
and drive a car named “Fury,” “Wildcat,” or “Marauder” (which
means literally one who pillages and lays waste to the country-
side!) Who can be surprised, then that notions of individual
fault in traffic accidents are confused and blurred? (Keeton and

O’Connell, 1965, p. 22)

To address these problems, they proposed a detailed plan for first-
party insurance to replace third-party liability and third-party liability
insurance. Instead of suing the negligent injurer and hoping that one
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could prove negligence, a victim would simply recover from his or her
own insurer without respect to negligence. Cost savings would come
from the reduction in administrative costs and the fact that pain and
suffering would not be covered by the first-party insurance.

Why exclude pain and suffering, which are historically consid-
ered important components of compensation? Blum and Kalven (1973,
p- 346) cite (1) a desire to keep damage assessment as objective as possi-
ble to maximize administrative efficiency, (2) the sense that some items
of common-law damages are simply “unsound,” (3) “a distaste for the
exploitation felt to be involved in the publicized million dollar awards,”
and (4) that having a plan quite so expensive would be “impolitic.”
They also suggest that automobile no-fault demonstrates a philosophi-
cal shift away from the traditional corrective-justice function of tort
law toward an insurance-compensation rationale (Blum and Kalven,
1973, p. 3406).

Keeton and O’Connell were well aware of the fates of the many
previous no-fault plans. To avoid similar irrelevance, they included
a detailed draft statute and a formal actuarial opinion that the plan
would save money.?

One of Keeton’s former students, Michael Dukakis, had firsthand
experience with litigating accident cases and was appalled by the level
of fraud and abuse that the tort system for auto cases entailed. In con-
junction with Keeton, Dukakis drafted a no-fault bill and was able to
pass it, over the opposition of trial lawyers and the insurance industry,
in Massachusetts (Burke, 2002, p. 107). It went into effect January 1,
1971.28

27 O’Connell believes that both of these factors—unusual accompaniments to a law-review
article—were critical to the subsequent passage of the bill. O’Connell credits Keeton with
the idea of including a statute (O’Connell, 2008).

28 Puerto Rico had introduced a no-fault system in 1969 (Oliphant, 2007, p. 52).
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Insurance Industry Divides Over No-Fault

Prior to the 1970s, the insurance industry had generally opposed man-
datory no-fault insurance and, indeed, mandatory insurance of any
kind. This opposition stemmed from concern about changing their
successful business model and, more specifically, concern about the
regulatory oversight that laws requiring insurance would likely bring.?*

The insurance industry did not have a uniform position on no-
fault laws during the early 1970s. Some insurers believed that ever-
climbing tort costs and increasingly aggressive plaintiffs’ lawyers
required a radical new approach. Other insurers were concerned that
large PIP coverage with ineffectual tort limitations might actually drive
up premium costs and increase pressure on regulators to reduce insurer
profits (Harrington, 1994, p. 280).

In the early 1970s, State Farm Insurance’s first general counsel,
Donald McHugh, saw the potential benefits of no-fault and convinced
State Farm to support it. This support would last roughly for the next
25 years. Travelers Insurance also supported no-fault until around
2002. Similarly, United Services Automobile Association actively sup-
ported no-fault during this period.?® In an era of sharply rising auto-
insurance premium costs, no-fault was also seen as preferable to other
reform efforts—including more-direct regulation of rates by the states.

Other insurers, including Allstate, opposed it. While the prom-
ise of reducing tort costs was attractive, the insurers perceived that
their expertise was in actuarially rating the costs of common accidents
and the subsequent litigation. Anything that threatened that pattern
also threatened the insurers’ fundamental business model (O’Connell,
2008).

Keeton and O’Connell thought that, from a policy perspective,
the ideal no-fault law is one that provides large or unlimited benefits in
the very small subset of catastrophic accidents and nothing in the vast
majority of automobile accidents without serious injury. From a loss-
spreading perspective, this seemed desirable: It provided compensation

29 For examples of insurance-company opposition to no-fault approaches, sece Hensley

(1962), Knepper (1962), Kramer (1959), and Sherman (1936).

30 Based on author interview with not-for-attribution insurer sources.
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to those who most needed it and nothing to those whose losses were
not serious. This was, not surprisingly, anathema to lawyers for whom
numerous small automobile-accident claims made up a substantial pro-
portion of their business.

Interestingly, many insurers also resisted this vision because, actu-
arially, small frequent claims are much easier to predict (and derive
rates for) than larger, much less frequent claims (O’Connell, 2008).
This is simply a function of the law of large numbers (Tijms, 2007,
p. 17). It was not only more difficult to predict the frequency of large
claims; it was also more difficult to predict their exact size, because
the size of the claim depended on many individual factors that did
not occur frequently enough to generate reliable actuarial estimates.
Thus, there was a conflict between what seemed actuarially attractive
to insurers and what seemed desirable to reformers, as a policy matter.
Some insurers, therefore, felt that it was in their financial interest to
maintain the status quo instead of moving to a system that focused on
compensating victims for large losses (O’Connell, 2008).

Originally, Keeton and O’Connell envisioned no-fault auto insur-
ance (PIP) as secondary to the victim’s health insurance. Victims would
initially recover from their health insurance before seeking compensa-
tion for any uncovered costs from their auto insurer. Auto insurers,
however, were concerned that such a no-fault regime would dramati-
cally reduce premiums and potentially vastly reduce their business. If
auto accident—related medical costs were being paid through health
insurance rather than auto insurance, much of auto insurance might be
swallowed up by first-party medical insurance. As a result, auto insur-
ers pushed for auto insurance to be the primary payer in Massachusetts
and in subsequent no-fault bills in other states (O’Connell, 2008).3!

Publicly, auto insurers argued that the costs of automobile acci-
dents should be internalized to that activity. If society allows health
insurance to pay the costs of automobile accidents, then, they argued,

31 Today, Michigan and New Jersey permit the insured to choose to make auto insurance
secondary to first-party medical insurance.
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people will drive too much, because the costs of driving will not be
internalized to that activity (O’Connell, 2008).3

No-fault supporters were critical of this argument. Some viewed
automobile accidents as caused by momentary lapses of attention that
were more or less randomly distributed. The very idea that automobile
accidents were anyone’s fault, in this view, was essentially a counter-
productive fiction that needlessly complicated the process of compen-
sating the injured (see, e.g., Rokes, 1971; R. Keeton and O’Connell,
1965, p. 16). A 1970 U.S. Department of Transportation study sug-
gested that automobile accidents are unresponsive to tort incentives
because they are randomly distributed among the driving population
(DOT, 1970).33 Hence, attempts to place the costs of automobile acci-
dents on unsafe drivers would be futile.34

In any event, the effect of the decision to make auto insurance the
primary payer rather than first-party medical insurance was long last-
ing. It meant that a no-fault regime would shift costs away from first-
party medical insurers to the no-fault automobile-insurance system. As
we explain in Chapter Five, these medical costs are primarily respon-
sible for the rise in the cost of no-fault.

Rise of No-Fault and Consumer Rights: 1970-1985

In the early to mid-1970s, no-fault was seriously considered in many
states. While there were state-by-state variations, depending on the
local political terrain, in general, consumer advocates and academics
supported some form of no-fault. The consumer movement was devel-
oping into a distinct political force in the era, and no-fault automobile
insurance seemed to be a clearly superior policy innovation. O’Connell,

32 In theory, when pricing premiums on an individual basis, health insurers could take into
account all the facts that auto insurers consider, but this would be a dramatic change from
the group pricing that is typically used in pricing health insurance.

33 We discuss the incentive effects of automobile insurance regimes in Chaprer Five.

34 See, e.g., Kozyris (1972, p. 331): The traditional tort approach is “anachronistic because it
is based upon fault principles when it is becoming increasingly apparent that a large propor-
tion of accidents are due to the inherent risks of driving rather than individual fault.”
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coauthor of the 1965 proposal, recalls being met at airports by televi-
sion crews prior to testifying at public hearings on the advantages of
the no-fault system. The evening news would then feature his com-
ments on the advantages of no-fault insurance, and further political
pressure would build for this reform (Abraham, 2008, p. 96). Simi-
larly, Senator Daniel Moynihan called no-fault “the one incontestably
successful reform of the 1960s” (O’Connell, 1975, pp. x—xi).%

Figure 3.1 shows the rapid spread of no-fault laws in the early
1970s. Between 1970 and 1976, 26 states passed some form of no-fault
insurance requirement.

In New York, for example, Governor Nelson Rockefeller appointed
the Governor’s Committee on Compensating Victims of Automobile
Accidents.’ The committee’s report concluded that the existing system
does a very poor job of allocating the costs of automobile accidents.
The report chronicles the by now—familiar list of criticisms of the fault
system, including the following:

* uncompensated victims: Many victims receive no compensation at
all from the fault insurance system (Stewart, 1970, p. 18).

* delay: The system takes too long to provide compensation when it
does so (Stewart, 1970, pp. 19-20).

* disproportionate benefits: Benefits are not proportionate to the seri-
ousness of the injuries.

* no coordination of benefits: Because of the collateral-source rule,
tort insurance benefits are not coordinated with other sources.

* rehabilitation hindered: In the most serious of injuries, the fault
system’s delays in payments hinder necessary rehabilitation.

* unnecessary costs: Administrative and legal costs use $0.56 out of
every premium dollar.

35 Tndeed, flush from the victory in the statehouses, O’Connell (1975) proposed extending a
form of no-fault coverage to products and services.

36 The fact that the governor’s report opens with an excerpt from Franz Kafka’s (1956) 7he
Trial gives the reader a sense of the authors’ regard for the existing system of compensating
automobile-accident victims.
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Figure 3.1
Automobile-Insurance Regimes, by State and Year

No-fault Mandatory Optional
verbal add-on add-on
1970-1999 | 2000-2008 ——|
70717273 74 7576 77 78 79 80 81 82 83 84 85 86 87 88 89 90 91 92 93 94 95 96 97 98 99 00 01 02 03 04 05 06 07 08

Tort Choice

Ala.
Alaska
Ariz.
Ark. V Z Z Z
Calif.
Colo.
Conn.
Del.
Fla.
Ga.
Hawaii
lowa
Idaho
1.

Ind.

Kan.
Ky.

Md. Wz

it
I ——

Ore. A ] T T T H T H H T R T Ty
Pa. AN

R.I.

S 7 7 //4{
Texas 7
Va. % A ppprispprlddepprrddtt))o’™yitd™tdrr ittt/ ittt
Wash. 7727722227722 22722727272272722 27222272
Wis. % 77 77 77

RAND MG860-3.1




42 The U.S. Experience with No-Fault Automobile Insurance: A Retrospective

* fostering dishonesty: The fault system encourages dishonesty by
both claimants and insurers.

* overall costs: Overall premium rates are very high and continue to
rise (Stewart, 1970).

The New York committee proposed a mandatory no-fault first-
party insurance system with unlimited benefits for economic loss and
the abolition of tort claims for all cases except death.?” It also had a
“bad-faith” provision, imposing “heavy sanctions” on insurers for
unfair treatment of claimants (Stewart, 1970, p. 98). Governor Rock-
efeller actively supported it and was able to get it passed in 1972.38

While many academic and political supporters of no-fault cited
a host of reasons to support it, cost reduction was the most politically
important goal of the no-fault reformers and was seen as the one of the
most effective means of mobilizing support for it. As Blum and Kalven
(1973, p. 359) noted, “The dominant political rhetoric was to prom-
ise virtually all motorists an actual reduction in premiums.” Similarly,
O’Connell and Joost (1986) later explained that the promise of no-fault
was providing greater compensation at the same or lower cost. For no-
fault supporters, as a matter of logic, it seemed eminently plausible that
costs could be reduced by eliminating the expensive, unnecessary legal
apparatus of apportioning fault.

While consumer-premium cost reduction was probably the most
politically salient goal, it was only one of many to some supporters
of no-fault. Indeed, in Michigan, for example, Governor William G.
Milliken and insurance commissioner Russell Van Hooser explicitly
deemphasized cost reduction as a goal. Instead, they offered a much
broader set of purposes:

(1) Compensate injured persons adequately, promptly, and with-
out regard to fault for medical expenses, wage loss, or rehabilita-

37 Interestingly, it required motorists to purchase the insurance unless it was less expensive
to purchase health or wage-loss insurance to provide the primary coverage (Stewart, 1970,
pp- 89-90). Thus, in this plan, there was no necessity that the auto insurance be the primary
source of indemnity.

38 New York’s current no-fault law is codified at N.Y. Ins. Law 5101.
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tion expenses. (2) Reduce or eliminate the nuisance value of small
claims. (3) Reduce the duplication and overlapping of benefits
within the auto-insurance system and other systems. If the dupli-
cation is not reduced or eliminated, it should at least be subject
to greater consumer control so that the consumer will have a cor-
responding control over his or her costs. (4) Reduce or eliminate
of some of the other frictions and inefficiencies of the present
system, such as the adversarial relationship between insured and
injured party, court congestion, litigation expense, and overhead

expense. (Jones, 1977, p. 381)

But this deemphasis of cost was the exception rather than the
rule. While policymakers may have been interested in wider effects
of no-fault, cost reduction was the most salient issue for most voters
and legislators. Indeed, a rise in premium costs was often the impetus
for politicians to consider no-fault in the first place (Lascher, 1999,
pp- 28-35).%

No-fault was part of a wave of consumer-oriented reforms and
doctrinal changes that swept the tort system. These included expansion
of the scope of duty in negligence law, reduction of tort immunities,
expansion of vicarious liability, adoption of comparative negligence,
market-share theories of causation, extension of liability to successor
corporations, and extension of dram-shop liability (Rahdert, 1995,
pp. 75-76).4

In the legal academy, Guido Calabresi published 7he Costs of Acci-
dents in 1970, which was generally critical of using the fault standard
to allocate liability. In other articles, he influentially argued for strict-
liability approaches (that is, liability without fault) to tort (Calabresi
and Hirschoff, 1972). Similarly, Congress passed the Magnuson-Moss
Warranty Act (Pub. L. 93-637) in 1975 that expanded consumer rights

39 Harrington’s (1994) regression analysis showed that the probability of adopting no-fault
was higher in states with more-rapid growth in insurance costs.

40 Dram-shop liability is liability that a bar or restaurant has for injuries that are caused by
the business’s intoxicated customers. Typically, when this doctrine of dram-shop liability is
invoked, victims of automobile accidents that involved alcohol allege that a bar continued to
serve an intoxicated patron.
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with respect to warranties. All of these developments were championed
by the plaintiffs’ bar because they expanded consumer rights, gave con-
sumers more causes of action, or narrowed defenses.

No-fault, in contrast, was the rare, consumer-oriented tort reform
that narrowed the consumer’s ability to sue. While it was supported
by a coalition of some consumer groups, good-government politicians,
and academics, plaintiffs’ lawyers strongly and consistently opposed
it.#! They argued that no-fault wrongly deprived an injured plaintiff
of his or her right to a day in court and that the noneconomic dam-
ages that no-fault sought to eliminate, such as pain and suffering, were
important and should be compensable, particularly for those who suf-
fered little economic damage.

Evaluations of No-Fault Were Generally Positive but
Noted Higher-Than-Expected Premium Costs

Early evaluations of no-fault regimes were generally positive and found
that such regimes were successful in accomplishing many of their goals.
Even these early studies noted, however, that costs were higher than
anticipated. For example, in 1977, Alan Widiss and others published
a study of the no-fault experience to date, looking at Massachusetts,
Florida, Delaware (a mandatory—add-on state), and Michigan. In Mas-
sachusetts, he found that PIP claimants were generally happy:

[TThe industry sought to use the introduction of no-fault insur-
ance as a means of substantially improving its relationships with
consumers in Massachusetts. The survey data . . . demonstrate,
that from the perspective of the PIP claimant, the industry has

41 The American Bar Association (ABA) Section of Negligence, Insurance and Compensa-
tion Law opposed no-fault because “the principle of liability for fault is derived from the reli-
gious belief that each of us is responsible to his God for his own conduct” (“The Drama with
a Case of 100 Million,” 1968). The fact that a section of the ABA opposed no-fault suggests
that many defense lawyers also opposed it (Peck, 2009).

42 The risk of a national no-faule bill prompted the Association of Trial Lawyers of America
to open a Washington, D.C., office for the first time (Burke, 2002, p. 109).
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made significant progress towards this goal. (Widiss et al., 1977,
p-79)

Prior to the introduction of no-fault, 78 percent of Massachu-
setts victims retained lawyers (DOT, 1970, p. 78).%3 After the passage
of no-fault, in 1970, many lawyers refused to handle PIP claims and
advised prospective clients to file the PIP claims themselves, although
some lawyers did take those cases (Widiss et al., 1977, p. 97). Widiss
and his coauthors concluded that the vast majority of victims who filed
only PIP claims represented themselves. After no-fault, attorneys rep-
resented only about 50 percent of liability claimants, mostly in connec-
tion with third-party tort claims for cases in which the threshold was
exceeded (Widiss et al., 1977, p. 99).

The vast majority of lawyers indicated that no-fault had little effect
on their practice. Only about one-sixth reported that the advent of no-
fault significantly affected their practice (Widiss et al., 1977, p. 107).44
Interestingly, Widiss found the attitudes of the bar divided. The major-
ity felt that there was no need for a lawyer’s assistance in filling out
a PIP claim,® but a substantial minority disagreed. One such lawyer
explained, “you always need an attorney when an insurance company
is involved” (Widiss et al., 1977, p. 101). This was not the attitude that
the proponents of no-fault insurance hoped would emerge. One of the
prime arguments in favor of no-fault is that it would eliminate the liti-
gation and contentiousness associated with compensation for automo-
bile accidents.

Widiss also observed that most attorneys felt that getting involved
in suing a first-party insurance company was rarely worthwhile because
the amounts in question were always very small (Widiss et al., 1977,
p- 103). This contrasts with the later rise of first-party bad-faith lawsuits.

43 The 78-percent representation figure was higher than for any other state surveyed.

44 Tn Massachusetts, concerns about the constitutionality of the limitation on pain and suf-
fering were not resolved until the Massachusetts Supreme Court decided Pinnick v. Cleary,

360 Mass. 1 (1971).

4 “It’s just like Blue Cross or any health or accident claim,” explained one lawyer who
thought that consulting an attorney was unnecessary for PIP claims (Widiss et al., 1977,
p. 100).
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Initially, no-fault’s effect on filings was dramatic. In one large
county, Bl claims from motor-vehicle accidents fell by 93 percent
(Widiss et al., 1977, p. 117). This is somewhat surprising, because the
threshold to reach tort and recover for pain and suffering was only
$500 ($2,219 in 2000 inflation-adjusted dollars) under the Massachu-
setts statute.

Unexpectedly, property-damage (PD) claims also dropped dra-
matically in Massachusetts following the passage of no-fault. Appar-
ently, many PD claims that were too small to stand alone were often
included in BI claims. Once most BI claims were moved to the first-
party system, the add-on PD claims also disappeared (Widiss et al.,
1977, p. 145). Reviews of the Florida and Michigan systems were simi-
larly positive. In short, it appeared as though no-fault functioned as
intended—reducing costs and moving smaller claims out of the tort
system.

Not all reviews were quite so positive. In Delaware, a review after
the first two years of add-on found that there was little or no reduction
in cases filed (Clark and Waterson, 1974, p. 231). As might be expected
under an add-on system, the number of BI claims dropped, but the
overall claim activity rose (Clark and Waterson, 1974, p. 253).

In 1985, the U.S. Department of Transportation published its
own report on the no-fault experiment. On every metric except cost, it
gave no-fault glowing marks:

More victims receive compensation under no-fault than under
fault systems. The number of paid claims per 100 insured cars
averages 1.8 under PIP in the 22 no-fault states as compared to
0.9 for BI liability insurance in 28 traditional states.

Under no-fault, victims have access to greater amount of money.
No-fault states require on average $15,000 in PIP coverage in
addition to liability coverage.

Compensation under no-fault occurs far more swiftly than fault
states. Within one year, PIP claimants had received 99.5% of the
total money they were due. In contrast, BI liability claimants had
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received only 51.7% of the total money they would receive within
one year.

Claimants receive a higher proportion of premium payments
under no-fault. Under no-fault, average claimant received 50.2
cents compared to average fault state returned 43.2 cents.

No-fault states had proportionately fewer lawsuits than fault
states.

Both no-fault and fault provide insufficient benefits for the cata-
strophically injured.

No-fault does not lead to additional accidents. (DOT, 1985,
pp- 3-6)

The report noted, however, that no-fault states have higher over-
all insurance costs and that “expenses in no-fault states are increasing
faster than expenses in fault states” (DOT, 1985, pp. 3—6). The report
also noted that the average motorist regards cost as the only important
criterion of effectiveness (DOT, 1985, p. 67).

The unexpectedly high costs of no-fault were recognized as a prob-
lem. O’Connell and Joost (1986, p. 62) noted that “the original propo-
nents of no-fault automobile insurance promised that it would provide
greater compensation to accident victims at the same or lower cost than
traditional tort-based liability insurance.” Yet, they noted that the cost
of no-fault insurance in some states has been unexpectedly high.

In response to the controversy engendered by the costs and man-
datory nature of the existing no-fault plans, O’Connell and Joost pro-
posed a “choice” no-fault plan in their 1986 article. This proposition
would permit each auto-insurance consumer to choose between a no-
fault plan, in which he or she would give up some of his or her tort
rights, in exchange for premium savings or retaining the conventional
right to sue.46

46 O’Connell and Joost (1986, p. 82) explained the consumer to whom each approach might
appeal:
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John Rolph conducted a study in 1985 for the RAND Insti-
tute for Civil Justice that also generally gave the no-fault system good
marks. He concluded that victims in no-fault states collect more and
that there was more consistency in payments than in tort states. He
estimated that, in tort states, 20 percent of victims are not paid from
any source, compared to only 13 percent in no-fault states (Rolph et
al., 1985, p. 30).

Carroll, Kakalik, et al. (1991) conducted a more comprehensive
analysis of the effect of no-fault. They concluded that no-fault plans
reduced the gap between compensation and economic loss and that
they reduced transaction costs, but by a limited amount. Whether or
not no-fault reduced overall costs depended on the threshold and how
generous PIP benefits were.

To sum up, no-fault was designed to address numerous prob-
lems that arose from using the tort system to compensate victims of
automobile accidents. While the trial bar consistently opposed the
reform, a variety of academics, consumer groups, and insurers sup-

The liability option might be a “better deal” than the no-fault option for individuals who
have very high limits of both health insurance and income continuation insurance. It
might also be preferred by individuals who view auto accidents as opportunities to “win”
a large sum of money, rather than as misfortunes that can result in permanent injury,
and who believe that there is no real danger of losing, because Medicare, Medicaid, and
welfare will provide for them if they do not